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STATEMENT OF QUESTIONS PRESENTED 


1. Were the actions of the defendants below arbitrary and 
capricious, or unreasonable? 

2. Was there a sufficient basis for discharge on any of the 
charges ? 

3. What is conduct unbecoming a postal employee warranting 
removal? 


4. Were the actions of appellees supported by the evidence and 
findings of fact in the administrative proceedings ? 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


STATUTES INVOLVED 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT: 


I. 


I. 


The Actions of Appellees in Dismissing Appellant 
Were Arbitrary, Capricious, and Unreasonable 


The Actions of Appellees in Said Dismissal Were 
Not Supported by Evidence ‘3 . - 


The Action of Appellees in Said Dismissal Was 
Contrary to Law 


That Under the Meager Charges the Appellees 
Owed Appellant a Duty To Warn Him of ciate aaaeed 
Action in Case of Repetition 


That Appellees Abused Their Discretion and Lacked 
Rational and Statutory Foundation 


That the Administrative Proceedings Should Have 
Given Full Faith and Credit to the Dismissals aes 
the City Court of Memphis, Tenn. 


That the Violation of the Moral Sense of Appellees 
Was Not Sufficient Cause for the Discharge, They 
Having Failed to Produce Any Evidence that the 
Discharge Was Warranted 


CONCLUSION 


(iv) 
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Anited States Court of Appeals 


POR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,013 


CLAUDE WALLACE, 


Appellant, 


Vv. 


J. EDWARD DAY, Postmaster General, etal., 
Appellees. 


Appeal From the United States District Court 
for the District of Columbia 


JURISDICTIONAL STATEMENT 


This is an appeal by appellant, plaintiff below, from an order of 
the United States District Court for the District of Columbia denying 
his motion for summary judgment and granting appellees’ motion for 
summary judgment. Jurisdiction of this appeal is conferred upon this 
court by Sec. 225, Tit. 28, U.S.C.A. 
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STATEMENT OF THE CASE 


Appellant, plaintiff below, a veterans' preference eligible, had 
been employed by the U. S. Post Office Department as a clerk in the 
Chicago, Ill., post office for 17 years ona permanent status and without 
anything against his record of employment. Prior to that he was also 
employed by the Government with a fine record. On December 3, 1960, 
he was charged by the postal inspector, briefly, as follows: 


Charge 1: Peeping at male occupants in a toilet compartment 
and exposing himself. 

Charge 2. Having in his possession a concealed weapon (metal 
knuckles). 


Charge 3. Charged with having been arrested for soliciting males, 
disorderly conduct, loitering, and carrying a concealed weapon, and to 
having been convicted in the City Court at Memphis, Tenn., on Novem- 


ber 19, 1960, for loitering and carrying a concealed weapon. (J.A. 23) 


On January 13, 1961, the postal installations manager wrote appel- 
lant that it had been decided that charges 1, 2, and 3 are sustained, same 
being supported by substantial evidence, but the letter did not state what 
the substantial evidence was, nor did it give any specific fincings of fact 
at all; nor reasons. (J.A. 19) The letter stated it warranted his re- 
moval and that he would be removed effective January 27, 1961. It con- 
cluded by advising that he had the right of appeal under the Veterans' 
Preference Act of 1944. He got his official notification of removal, 
dated 1-23-61, under remarks: "Conduct unbecoming a postal employee." 
(J.A. 20) 


The appellant did file an appeal and on March 28, 1961, the appeals 
examiner found that the loitering charge should not have been made by 
the postal inspector, finding that appellant "gave a reasonably satisfactory 
reason" for his being in the bus station. (J.A. 25) Thereafter appellant 
filed an appeal therefrom with the Board of Appeals and Review of the 
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United States Civil Service Commission, and on September 8, 1961, that 
board disposed of the appeal and stated therein that Wallace "in the 
administrative proceeding was not specifically charged with solicitation.” 
(J.A. 30) (emphasis ours). It was stated therein that the decision of 
the Seventh U. S. Civil Service Region is affirmed, thereby agreeing 
with the examiner's finding that Wallace gave a satisfactory reason for 
being in the bus station, and that the loitering charge should not have 
been made against the appellant in the administrative proceeding. On 
November 13, 1962, appellant, plaintiff below, filed a complaint against 
appellees in the court below, praying for a declaratory judgment and 
mandatory injunction and reinstatement to his permanent position, which, 
as aforesaid, was dismissed on appellees' cross- motion for summary 
judgment by order of the court, dated May 23, 1963, holding that 
defendants below were entitled to judgment as a matter of law, citing 
therein Dew v. Halaby, __U.S. App. D.C. _(No. 16,741, decided 
March 28, 1963). | 


STATUTES INVOLVED 


| 


Veterans Preference Act of 1944, 58 Stat. 387, as amended, 
5 U.S.C. Sec. 851, et seq. (1958) 


Tit. 22, Sec. 1112 (a), D. C. Code, 1961 Ed. 
Constitution of the United States, Art. 4, Sec. 1 


| 
| 
| 
| 
| 


STATEMENT OF POINTS 
The appellant relies upon the following points in this appeal, viz: 
1. That he was illegally discharged. | 
2. That appellees had no legal right to try appellant de novo. 


3. That appellees should have given full faith and credit to the 
action of the City Court of Memphis, Tenn., dismissing the charges of 
disorderly conduct and soliciting males. 
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4, That the charges of loitering and carrying knucks were minor 
and not sufficient cause to discharge appellant, who had more than 
seventeen years of Government service with an unblemished record. 


5. That the acts complained of occurred while appellant was off 
duty and 548 miles from the place of his employment. 


6. That appellees have failed to show any facts justifying the dis- 
missal of appellant to promote the efficiency of the service. 


7. That the appellee commissioners reversed the charges of 
loitering made by the postal inspector. 


8. That the moral sense of appellees was the only reason for the 
discharge, and no connection of same was shown in the employment of 
appellant. 


9. That, at most, the appellees owed appellant a duty to warn him 
of disciplinary action if such acts were repeated. 


10. Appellees' dismissal of appellant was an abuse of discretion 
and lacked rational and statutory foundation. 


11. That the appellees acted arbitrarily, capriciously, and were 
unreasonable in their dismissal of appellant; and such dismissal was 
out of proportion to the alleged misconduct. 


12. That, based on the facts in the case at bar, the ruling of this 
Court in Dew v. Halaby, =. US. App. D.C. _, (No. 16,741, decided 
March 28, 1963), is not applicable. 


13. That the lower court erred in denying appellant's motion for 


summary judgment, and granting appellees’ motion for summary 
judgment. 
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SUMMARY OF ARGUMENT 


I | 
The actions of appellees in dismissing appellant were arbitrary, 


capricious, and unreasonable. 
| 


tl | 
The actions of appellees in said dismissal were not supported by 


evidence. 


OY | 
The actions of appellees in said dismissal were contrary to law. 


IV 
| 
The charge of carrying concealed knuckles alone does not consti- 
tute a sufficient basis for the discharge. | 
| 
v | 
That under the meager charges, the appellees owed appellant a 


duty to warn him of disciplinary action in case of repetition. | 


vi | 
That appellees abused their discretion and lacked rational and 
statutory foundation. 


vu 
That the dismissal was out of proportion to the alleged misconduct. 


Vill 
That the administrative proceedings should have given full 
faith and credit to the acquittals by the City Court of Memphis, Tenn. 


x 
That the violation of the moral sense of appellees was not suffi- 
cient cause for the discharge, they having failed to ace any evidence 
that the discharge was warranted. 
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ARGUMENT 


L The Actions of Appellees in Dismissing Appellant 
Were Arbitrary, Capricious, and Unreasonable. 

The evidence shows no prior misconduct of appellant during his 
entire employment by the United States Government. The alleged acts 
occurred, not while engaged in his employment, nor at the location 
thereof, but out of state some 548 miles in Memphis, Tenn. The appel- 
lant had not been sent there by the post office department, he being on a 
purely personal trip. Although his employer was advised that the em- 
ployee had been tried by Judge Boushe of the City Court of Memphis the 
following day and the charges of disorderly conduct and soliciting males 
dismissed (J.A. 7), the department, nevertheless, started administrative 
proceedings on said charges a short time later. It is fair to infer that 
there was not sufficient evidence produced to sustain the offenses 
alleged. He was convicted of loitering but on this charge the adminis- 
trative proceedings again disagreed with the court, and found that appel- 
lant gave the department a reasonably satisfactory reason for the alleged 
loitering. The administrative proceeding agreed with the fine imposed 
by the court for carrying knucks. They were not metal knuckles but 
aluminum knuckles. (J.A. 8) In the examiner's analysis of the charges 
and evidence, he states, in part, as follows: "If we are to take appel- 
lant's word for it, he merely carried them for self-protection. Personal 
observation of appellant indicates rather strikingly that he is a person 
who would do just that.” (J.A. 26) (emphasis ours) This was the best 
evidence, as the examiner had no other evidence on this charge. It will 
be noted that the examiner found a good excuse for carrying the knucks. 
In the administrative proceeding this charge was decided in favor of 
appellant, but because he was arrested therefor, the charge was sus- 
tained. Further, when the examiner discussed charge 2 he found the 
following as to appellant carrying knucks: "Although it does appear 
strange that a man should carry a set of knuckles with him purely for 
protection purposes nevertheless there has been no charge nor is there 
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any record that appellant has ever used or wanted to use the knuckles 
for any other purpose." (J.A. 25) Appellee's notice of removal 

(J.A. 20) gave the reason: "Conduct unbecoming a postal employee.” 
However, the statement of the examiner certainly shows no such conduct. 


IL The Actions of Appellees in Said Dismissal Were | 
Not Supported by Evidence. ! 

Charge 1 on hearsay testimony charged appellant as being a 
"Peeping Tom," and with exposing himself by inserting his organ into 
an opening in the separation between the two toilet compartments. As 
shown by the evidence, the rest of appellant's body was hidden by the 
compartment, and, therefore, he could not, and did not, expose himself. 
It is plain that he could not be identified as a postal employee, or any- 
one else, because he was not seen in the alleged act. Again, as to the 
evidence on carrying knucks, the appellant admitted it frankly and the 
| 


examiner accepted his explanation. 


There was no evidence whatsoever shown in the administrative 
proceeding that appellant solicited males; and it is fair to infer that the 
City Court found no such evidence because it dismissed the charge. 

The evidence further shows that appellant was entrapped and invited to 
perform the acts of which he was charged in the administrative pro- 
ceedings. Appellant produced a character witness, but appellees pro- 
duced no one showing that the employee was guilty of conduct unbecom- 
ing a postal employee. The arrest report (J.A. 5-7) is entirely hearsay, 
but nevertheless it was sent by appellant's employer to the appeals 
examiner by letter of February 3, 1961, and.apparently accepted by the 
examiner as the true facts without benefit of cross-examination or 
production of the witnesses before him by appellant's employer. 


Charge No. 3 is a repetition of charges 1 and 2, adding loitering 
as an additional charge. The repetition is not explained, but it does 
indicate the capricious nature of the charges made by the postal inspec- 
tor in the proceedings and the willingness of the examiner to entertain it. 
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I. The Action of Appellees in Said Dismissal Was 
Contrary to Law. 

The facts show that the arrest was for disorderly conduct (solicit- 
ing males and exposing himself) and further show that appellees relied 
on the criminal nature of appellant's alleged conduct. (emphasis ours) 
Under the law of the District of Columbia homosexuality is not a crime, 
as held in Rittenour v. District of Columbia, 163 Atl. 2d 558. See also 
Guarro v. United States, 99 U.S. App. D.C. 97, 237 F.2d 578. And see 
Pelicone v. Hodges (No. 17,467, decided June 13, 1963), by this Court, 
unreported. The charge of carrying concealed knuckles alone does not 
constitute a sufficient basis for the discharge. 


Iv. That Under the Meager Charges the Appellees 
Owed Appellant a Duty to Warn Him of 
Disciplinary Action in Case of Repetition. 

In Holtzman v. United States, 143 Ct.Cls. 108, 163 F. Supp. 863, 
the government employee had been previously warned of possible dis- 
ciplinary action if he continued to fail to pay his debts and pass worth- 
less checks. (emphasis ours) And again, in Washington v. United 
States, 137 Ct. Cis. 344, 147 F. Supp. 284, involving charges against a 
postal employee of unsatisfactory scheme examination and unsatisfactory 
attendance, the department warned the employee by letter that discipli- 
nary action would be necessary unless immediate improvement was 
shown. 


V, VL That Appellees Abused Their Discretion and Lacked 
Rational and Statutory Foundation. 


As the appellees had no prior evidence whatsoever of any conduct 
of appellant unbecoming his position, and the meager conduct complained 
of was not in the course of his employment, it is submitted they abused 
their discretion in peremptorily firing the appellant, who had an un- 
blemished record of employment and nothing against his conduct prior 
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thereto for a period of many years. Appellant did not expose his entire 
person and could not be identified as a postal employee, as heretofore 
stated. He was not wearing the uniform of a postal employee, and 
although he carried knucks while off duty on this occasion, the examiner 
accepted self-protection as the reason for possessing same. As the 
other acts complained of were not criminal in nature, the appellees did 


abuse their discretion. 


VII. That the Administrative Proceedings Should Have» 
Given Full Faith and Credit to the Dismissals by | 


the City Court of Memphis, Tenn. 


It was stated in said proceedings (J.A. ) that appellees were 
not bound by the action of the Tennessee court. Considering the fact 
that the evidence was found insufficient by the court of competent juris- 
diction to sustain the charges of disorderly conduct and soliciting 
males, it cannot be disputed that they were not of a criminal nature. 
Nevertheless, appellees made them such and held they were unbecoming 
a postal employee, who did not hold himself out as such in Tennessee. 
Nor was there any public exposure and neither did the public recognize 
him as such. Full faith and credit to the acquittals should have been 
given by appellees under Art. 4, Sec. 1 of the Constitution of the United 
States. As the proceedings were administrative, and not a civil suit, 
the appellees were bound to give same full faith and credit, and not 
charge him all over again. | 


VIII. That the Violation of the Moral Sense of Appellees 
Was Not Sufficient Cause for the Discharge, They 
Having Failed to Produce Any Evidence That the 
Discharge Was Warranted. 


Sec. 744.12 of the Postal Manual, under which appellant was 
charged, reads as follows: 
| 
"744,12. To be subject to higher requirements. | 
Postal employees are servants of the general public 
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and their conduct, in many instances, must be sub- 
ject to more restrictions and to higher standard 
than may be for certain private employments. Em- 
ployees are expected to conduct themselves during 
and outside of working hours in a manner which will 
reflect favorably upon the postal service. Although 
it is not the policy of the Post Office Dept. to inter- 
fere with the private lives of employees, it does 
require that postal personnel be honest, reliable, 
trustworthy, and of good character and reputation.” 
(emphasis ours) 

It should be noted that the above quoted section is not a regulation, 
but a policy, or instruction, to postal employees. There is no evidence 
whatsoever on any of the charges that the general public knew, or had 
reason to know, that appellant was a postal employee outside of his 
working hours; nor that the alleged conduct was made known to the 


general public, and appellant identified as such. 


CONCLUSION 


It follows from what has been said that the order should be set 


aside with directions to grant appellant's motion for summary judgment. 
Respectfully submitted, 


ROBERT C. HANDWERK 


900 F Street, N.W. 
Washington, D. C. 


SHERMAN C. SHELTON 


412 - 5th Street, N. W. 
Washington, D. C. 
Attorneys for Appellant 


Complaint for Declaratory Judgment and ee Injunction, 
Filed November 13, 1962 Fs 3 


Answer, Filed February 14,1963 

Order Denying Plaintiff's Motion for Summary Judgment and 
Granting Defendants‘Motion for ca. aca 
Filed May 23, 1963 . : ; 

Exhibit #1 -- Arrest Report from the Vice and Narcotics Division, 
Memphis Police Department, ors Tenn., dated 
November 20, 1960 elie ee he ve 

Exhibit #2 -- Letter dated December 2, 1960 

Summary of Hearing - April 1956. 


Exhibit #5 -- Letter from Earl A. Bamhart, Postal Installations 
Manager to Mr. Claude Wallace, dated January 13, 1961 


Exhibit #6 -- Notification of Personnel Action, dated 1/23/61 


Exhibit #7 -- Letter from Claude Wallace to Director United 
States Civil Service Region, dated January 30, 1961 


Exhibit #14 -- Letter of Transmittal dated March 28, 1961 and 


Copy of Findings and Recommendation in the Section 14 
Veterans’ Preference Act Ei eae oe 


Exhibit #17 -- Letter from Earle F. Gill, Regional Personal 
Manager to Commissioners, U.S. Civil Service Commission, 
dated April 21,1961. 3 ye ie 


Exhibit #18 -- Letter from E. T. Groark, Chairman Board of 
Appeals and Review to Mr, F, ore Marks, Jr., dated 
September 8, 1961 P ge 


JOINT APPENDIX 


[Filed Nov. 13, 1962] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Claude Wallace 
4908 North Kenmore Avenue 
Chicago, Dlinois 


Plaintiff 
vs. 


J. Edward Day, Postmaster General 
12th & Pennsylvania Avenue, N. W. 
Washington, D. C. 


and 


John W. Macy, Jr., Chairman 
U.S. Civil Service Commission 
Eighth & F Streets, N. W. 
Washington, D. C. 


Frederick J. Lawton, Commissioner 
U.S. Civil Service Commission 
Eighth & F Streets, N. W. 
Washington, D. C. 


Robert E. Hampton, Commissioner 
U. S. Civil Service Commission 
Eighth & F Streets, N. W. 
Washington, D. C. 


Defendants 


ee a at tt ttt titi 


COMPLAINT FOR DECLARATORY JUDGMENT AND 
MANDATORY INJUNCTION 


(Reinstatement to Permanent Position) | 


| 
Plaintiff respectfully states to the Court as follows: | 


| 

1. This Court has jurisdiction hereof under the Declaratory Judg- 
ments Act, 28 U.S.C., Sec. 2201; Veterans Preference Act of! 1944, as 
amended, 5 U.S.C., Sup., Secs. 851, et seq; Tit. 5, Sec. 652, U.S.C., 


1946 Ed; and under its general jurisdiction under Tit. 11, Secs. 305 and 
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$06, 1961 D. C. Code. The amount in controversy herein, exclusive of 
interest and costs, exceeds the sum of $3,000.00. 

2. Plaintiff is a citizen of the United States, resident of the State 
of Dlinois, and brings this suit in his own right. 

3. That the defendant, J. Edward Day, is sued herein in his 
official capacity only, as the Postmaster General of the United States. 

4, That the defendants, John W. Macy, Jr., Frederick J. Lawton, 
and Robert E. Hampton are sued herein only in their official capacity 
as the Commissioners of the United States Civil Service Commission. 

5. That plaintiff, a veteran of World War I, had been employed 
by the U. S. Post Office Department since about 1944, as a clerk in the 
Chicago Post Office with a fine record, and at the time of his illegal 
discharge on January 27, 1961, by the defendant Day, acting through 
his agents and employees, plaintiff was a distribution clerk, PFS-4, 
Step 7, at $5605.00 per annum on a permanent status. The plaintiff 
received an honorable discharge after serving in World War I, and is 
entitled to the benefits of the Veterans Preference Act, as aforesaid. 

6. That on November 19, 1960, plaintiff was tried and found guilty 
of loitering and carrying a concealed, alleged weapon (knuckles) by the 
City Court in Memphis, Tennessee, and fined $100.00, and costs. That, 
in addition, plaintiff was charged with disorderly conduct and soliciting 
males, and after trial by the Court on both of said charges, he was 
found not guilty, and the charges were dismissed. That said charges 
were made in the State of Tennessee and not in the state in which plain- 
tiff was employed by defendant Day, and at the time stated he was not 
carrying out his employment, or carrying out any duties in connection 
therewith. 

7. That plaintiff's employer, the defendant Day, acting through 
his agents and employees, instituted charges de novo against the plain- 
tiff on December 3, 1960, in Chicago, Llinois, refusing to accept the 
action of said Court as res judicata. That, disregarding the action of 
said court, defendants, acting in their official capacity, and through 
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their agents and employees, on and after December 3, 1960, charged 
plaintiff de novo with all of the said charges. Plaintiff alleges that his 
being found guilty of loitering and carrying concealed knuckles, which 
he carried for protection, did not warrant summary dismissal from 
the postal service after 17 years with an unblemished record with the 
Post Office Department, and without any prior record. That, neverthe- 
less, he was removed permanently as of January 27, 1961. That plain- 
tiff was tried de novo on all charges by J. A. Connor, Regional Director, 
Seventh United States Civil Service Region, in Chicago, Minois. That 
he appealed to the Board of Appeals and Review of the U. S. Civil Serv- 
ice Commission, which agreed with the Regional Director on the record, 
and without stating in what manner the permanent dismissal would 
promote the efficiency of such service; or in what manner the minor 
charges would affect his employment by the Post Office Department. 
That plaintiff had no further right to appeal. That the defendants abused 
their discretion in permanently removing plaintiff; and said defendants 
have failed to give any reasons, or finding of facts, justifying the exer- 
cise of their discretion. | 
WHEREFORE, plaintiff respectfully prays, as follows: | | 
1. That process issue herein directed to the defendants, requiring 
them to answer the exigencies of this complaint. | 
2. Plaintiff prays for a declaratory judgment restoring him retro- 
actively to his permanent position, together with all rights and benefits 
afforded him by existing law. | 
3. That the Court issue a mandatory injunction ordering and 
directing the defendants to reinstate plaintiff in his permanent position 
and grant him all rights and benefits under existing law. 
4. And for such other and further relief as to the Court seems 
just and proper. | 
/s/ Claude Wallace 
/s/ Sherman C., Shelton 
* * * 


/s/ Robert C. Handwerk 
” * “= 


Attorneys for Plaintiff 


[Filed Feb. 14, 1963] 


ANSWER 
First Defense 

The complaint fails to state a claim upon which relief can be 
granted. 

Second Defense 

1. No answer is required to paragraph 1 of the complaint. 

2. These defendants are without knowledge or information suffi- 
cient to form a belief as to the truth of the allegations of plaintiff as to 
citizen, residency and whether or not he brings suit in his own right. 

3. No answer is required to paragraph 3 of the complaint. 

4. No answer is required to paragraph 4 of the complaint. 

5. Defendants deny that plaintiff's discharge was illegal, deny 
that he had been employed only from about 1944 to discharge, and deny 
that he had been employed from 1944 "with a fine record” since that in 
effect is what is one of the factors in contention here. Defendants admit 
plaintiff was a preference eligible, that he had competitive status, and 
that he held the position described. 

6. Defendants admit that plaintiff was not "on duty” at time he 
was charged with criminal acts in the State of Tennessee. Defendants 
admit all other allegations of paragraph 6. 

7. Defendants admit a letter of charges dated December 3, 1960 
was served on plaintiff and that plaintiff was removed effective January 
27, 1961 and that plaintiff appealed from the action of his employer to 
the Regional Director, Seventh United States Civil Service Region, and 
the Board of Appeals and Review, U.S. Civil Service Commission each 
of which sustained the employer's removal action. 

Defendants deny all other allegations contained in paragraph 7. 


/s/ David C. Acheson 

United States Attorney 

/s/ Charles T. Duncan 
Assistant United States Attorney 
/s/ Joseph M. Hannon 
Assistant United States Attorney 

[Certificate of Service] /s/ John E. Hogan 
Assistant United States Attorney 


[Filed May 23, 1963] 
ORDER 


| 

Upon consideration of the defendants’ motion to dismiss or in 
the alternative for summary judgment, and the plaintiff's motion for 
summary judgment, the Court having heard oral argument thereon on 
May 16, 1963, and having considered the written memoranda in support 
thereof, it appearing to the Court that there are no material issues of 
fact and that defendants are entitled to judgment as a matter of law, 
see Dew v. Halaby, _U.S. App. D.C. __ (No. 16,741, decided 
March 28, 1963), it is by the Court this 23 day of May, 1963, 

ORDERED That plaintiff's motion for summary judgment be 
and the same is hereby denied, and it is i 

FURTHER ORDERED That defendants’ motion for summary 
judgment be and the same is hereby granted. | 

| 


/s/ Luther W. Youngdahl | 
Judge | 


VICE AND NARCOTICS DIVISION 
MEMPHIS POLICE DEPARTMENT 
MEMPHIS, TENNESSEE 


November 20, 1960 


| 
Mr. J. C. Macdonald ARREST REPORT | 
Chief of Police 
Building FILE # | 


Dear Sir: | 
On Friday, November 19, 1960, at 1:30 A.M., CLAUDE (NMI) 

WALLACE, MW, 64, arrest #25433, B of I # 77052, residence: 4908 

Kenmore, Chicago, Dlinois, occupation: Postal Clerk at the Main Post 

Office in Chicago, Dlinois, was arrested in the restroom of the Conti- 

nental Bus Station by Lts. V. L. Lane and F. E. Story on a charge of 

INVESTIGATION, later changed to LOITERING, DISORDERLY CONDUCT, 
| 
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SOLICITING MALES, and CARRYING A DANGEROUS WEAPON (STATE). 
This subject was arrested after the undersigned, accompanied by 
Lt. V. L. Lane, was’ making a routine check of the restroom of the Con- 
tinental Bus Station which is a known meeting place for homosexuals. 
We entered the room adjoining the restroom at approximately 11:55 P.M. 
and from that vantage point we could observe the activity in the stalls in 
the restroom. 
At the time we first entered the room next to the restroom we 
noticed this subject seated in the third stall from the entrance. Lt. Lane 
immediately recognized this subject as having been in the same restroom 


earlier in the night. We watched this subject for one and one half hours 


and during that time he sat reading a newspaper or making motions to 
male occupants of the adjoining or second stall. On one occasion the 
undersigned occupied the stall next to this subject to see if he would 
make a pass. However, since I did not pay any attention to him, he made 
no proposition. 

After this subject had been in the stall approximately one hour, 
the next stall became occupied by a middle-aged male white. This man 
did look through a hole in the partition at the subject, later identified as 
Claude Wallace, and Wallace apparently thought this man was ready for 
a homosexual proposition because he stood up and inserted his penis 
through the hole in the partition. When the other man saw what Wallace 
was doing, he placed his hand over the hole and prevented Wallace from 
keeping his penis in the hole. Wallace continued standing and the other 
man pulled up his trousers and left the restroom immediately. Since 
this man gave no indication of being a homosexual, we allowed him to 
leave. 

We continued watching Wallace as other men used the restroom 
stall next to him, but he was unable to get any one else to pay any atten- 
tion to him. It then became apparent that he may spend the night in the 
stall unless someone did make a play for him, so we entered the rest- 
room, identified ourselves and placed Wallace under arrest. 
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When Wallace was first questioned, he stated that he had no 
identification other than his postal badge which he showed to us. We 
then transported Mr. Wallace to Headquarters where he was searched 
and in his pocket was found the pair of "Knucks" of the type used for 
fighting. Mr. Wallace explained them by stating that he came from a 
rough neighborhood in Chicago and carried the 'Knucks" for his own 
protection. | 

On the same date, at 9:15 A.M., this subject was questioned in the 
Vice Squad Office by Lt. L. C. Weaver and, at that time, thig subject 
told Lt. Weaver that he had purchased the "Knucks" in Chicago 20 years 
ago and had been carrying them for protection. He further stated that 
he was on vacation until December 1, and that he had been to Selma, 
Tenn. to visit a friend and to see about a small tract of land, He denied 
being a homosexual. | 

This subject was processed through the Bureau of Waentification in 
the usual manner and was found to have no previous record with this 
Department, however, he had earlier admitted to Lt. Weaver that he had 
one previous arrest. | 

On November 19, 1960, at 9:00 A.M. this subject was arraigned in 
City Court before the Honorable Judge Beverly Boushe, who, after 
hearing the facts of the case as presented by Lt. F. E. Story, dismissed 
the charges of Disorderly Conduct and Soliciting Males against this 
subject but fined him $30.00 and costs on the charges of Loitering and 
Carrying a dangerous weapon. This subject was not represented by an 
attorney. He admitted in court that he had been carrying the "knucks" 
and that he was probably loitering, but he denied the other accusations. 

Respectfully submitted, | 


APPROVED: 


| 
| 
F. E. Story, Lieut. | 
| 
| 


W. P. [Chaten | Inspector 


Vice and Narcotics Division 


oS. - a Me 
o LP ree Pee”, - 
2 x wa y— -4 eece wet ~-Srt- sr 


Cs ae TNE 


pon o Z rere ca 


tacos 797k 


ee ea ee Le LEo>6 afew or 
ant Go 7 pei po eee a fu 


Laebte ow ae ope ad -s0s Bee oA 42 


Ch. - LGoern<— . 
GQ. hia 227¢42% C6 wie 4 Mee mg om py eae, 
et lle Zae+e fpr SLES #44 1B ew 


pc aries di 4GO6O Aw ZLz Ze 
; yo 


| 
9 


| 
| 
: Bete te) CE A ee ngs 
m Gye 77, “F Co Z, apes Se aaa 

a aT 2 a Se een ae Pe BIOIE A 

Le Mane Cninze Frey, Ahad _pitneigit 

ee re ee ee Lint law 5 Bie flat 
ttn et et ZB Ke sratin en KE See” 
Fhane, Bre 9 Leith platle Dogi vas A— 
| Ze a rr eo pare ae oes Whew ZELL, 
Ly Oe eB eee ZL ee vane So Yea 
Pall ant Ke sect GR Kin hee 
tpther Atte on ch Dea 2S Le ZA 

ae a Afni t Fo . 


Ale ee 


11 


Awaz SEE te acme ay Fi cere! LrLo 
blearaged ome tre Ze subene 
Morten. 
Pee ge arma oe ae” Brae ae a Ease 


* Cankee ~btwl ene L Soe peer oe 


pened 


DE di we He Pinata! tenn > 


ase 7 


wee CRE 
a - 


ee a ess Li own 
; haven sie os", aoe i pete ee 
| law Aw av year a oe Pep ey Pek See wr, 
: pect cv Pata, | 
| 


BEST COPY AVAILABLE | 
from the origins! bound von f 


13 


UNITED STATES CIVIL SERVICE COMMISSION 
Seventh Region 
Chicago, Ilinois 


SUMMARY OF HEARING 
| 


SECTION 14 APPEAL OF Mr. Claude Wallace 
Appellant | 

| 

| 


Date of Hearing: Friday, March 3, 1961, 9:30 A.M. 
Place of Hearing: Room 1022, Main Post Office Building 
Persons Present at Hearing: | 


(a) For the Commission:- Mr. C. F. Gruebner, Hearings Examiner 


(b) For the Appellant:- Mr. Claude Wallace, Appellant 
Mr. F. R. Marks, Attorney at ee 
Representative 


(c) For the Agency:- POST OFFICE DEPARTMENT | 
Mr. Donald W. Mac Closkey, Representative 
Mr. R. J. Dunne, Postal Inspector, Witness 


The Hearings Examiner explained the procedures under which a 
Section 14 hearing is conducted. | 

Oath was administered to Mr. Wallace and Mr. Dunne. 

Mr. Marks opened the hearing by saying that it was his contention 
that the charges were unsubstantiated. He said that the incident con- 
cerning the arrest in Memphis led to the discharge. He acknowledged 
that Wallace did spend time in the restroom of the bus station and ad- 
mits the incident concerning the hole in the partition separating two 
toilet rooms. He says however that although Mr. Wallace did this he did 
not understand why he did it. The file was essentially a report from the 
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police department in Memphis and relates to the occurrence in the men's 
washroom but there were no complaining witnesses. He said the police 
related only what they believed occurred, that he was arrested, then 
went to court and he was found not guilty of that charge but merely of 
loitering and the possession of knuckles. These were aluminum 
knuckles. He said that two of the charges were dismissed because there 
was no competent evidence except the supposition by the police. He said 
that Wallace was in this washroom and bus waiting room only that he was 
killing time and when he was in the washroom compartment he was 
behind closed doors. He says it was hard to believe the evidence of the 
police could be called competent testimony. He pointed out that appellant 
had worked for the Post Office Department 17 years with nothing against 
him except one prior arrest in 1926 for being in possession of stench 
bombs. 

He stated that appellant was now 64 years old and even taking the 
most violent viewpoint of what had occurred, appellant had never engaged 
in any homosexual act. 

This was a harsh action he stated, to separate appellant, that no 
harm was done to anyone and that appellant had a long record of good 
conduct. He stated that appellant has never disturbed anyone in our 
society and that on no occasion had he ever been involved in any act of 
which he was accused. He stated that the record in the file concerning 
the statement from Mr. Story, the policeman, must be disregarded or 
he should be here for the hearing. He said that Story's report was only 
an interdepartmental report. 

Mr. Mac Closkey waived an opening statement in view of his Ad- 
ministrative Statement of February 20, 1961. A copy of this statement 
was given to Mr. Marks and time was alloted for his perusal of the 
statement. 

Mr. Marks, examining Mr. Wallace, referred to paragraph 2 of 
the Administrative Statement, exhibit 11A, which states that Mr. Wallace 
had confirmed admitting charge 1. He contended that appellant did not 
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admit all of charge 1 nor did he do all of the things alleged in charge 1. 
He was in the bus station, the Trailways Bus Company, checked his 
baggage in one of the containers from 9 to 10 P.M. and then went to 
telephone to try to contact a couple he knew. They were not at home, 

he stated. He then also went outside and walked up and down the street. 
When in the waiting room he said the bright lights hurt his eyes so he 
went to the men's washroom where it was not so bright and he killed 
some time there. He admitted having put his organ through the hole in 
the partition, but only a few seconds he stated, not several minutes as 
the Postal Inspector said. He said he spoke to no one except’ one man 
who asked him for a dime for two nickels. These were ten cent booths. 
He said the policeman asked him why he had given signals. Appellant 
said he never made any actions or experiments in his entire life and 
had never given such signals as charged. He said the police then took 
him out of the bus station to their car. He thought they would not hold 
him but they searched him and found the knuckles on him. He Said these 
were aluminum knuckles which he had carried for 20 years for protection 
and had never used them. 

He stated that he was in a cell for from about 1 A.M. Friday 
morning to sometime Saturday morning and the detectives quizzed him. 
Also that he was photographed from many angles, also that he was given 
very poor food to eat. He was in court Saturday morning and the police 
just testified about his being in the washroom. The judge asked him to 
explain. He then pointed out that there were four charges against him, 
that he was guilty for two of them and then paid a fine of $102. He said 
the only charges on which he was found guilty were loitering and carry- 
ing a concealed weapon but the other two charges, soliciting males and 
disorderly conduct, were dismissed. | 

He explained again that he had no reason for inserting | his organ 
into the hole and he doesn't know why he did it. He had no intention of 
inviting a homosexual act. His record otherwise was clear he said ex- 
cept that one time in 1926 he was arrested for carrying stench bombs. 
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(In 1926 he was approximately 30 years old). He said he had never 


before been picked up for investigation or had any complaints ever been 
lodged against him about his work or conduct. He said his co-workers 
did not believe the charges lodged against him. 

Under cross-examination he stated he was not in the men's room 
over half an hour but that he had been there several times because the 
heat and the bright light in the waiting room bothered him. He acknowl- 
edged having been arrested about 1:30 A.M. While in this room he 
observed a man in the next compartment self-abusing himself. He 
asserted that instead of the two or three minutes the Inspector stated 
he had inserted his organ it was actually for only two or three seconds. 
He said he admitted to the Inspector that it was two or three minutes 
because of the pressure of the examination given him by the Inspector. 
He said two or three minutes were the Inspector's words and not his 
own. He said he did not read the statement before signing it. 

Miss Ida B. Glendening, witness for the appellant, who was not 
present during the foregoing examination, now appeared as a character 
witness. Oath was administered to her. She stated she had been in the 
Public Health Service and had known appellant from 1941 to 1943 and 
that she was his supervisor in the dietary service at that place. She 
said she had had occasion to see him occasionally since and that they 
now live across the street from each other. She did not know of his 
reputation in the Commission but she had never heard anything against 
him. She thought he was of good character and honest and that while he 
worked for her there was never any complaints that he ever had engaged 
in any homosexual activities or had such tendencies. She said there is 
lots of such gossip around hospitals but there never was any about him. 

In direct examination of Mr. Dunne, Mc. Mac Closkey referred to 
exhibit 9, appellant's statement to the Commission Investigator and 
other testimony, including exhibit 7. Exhibit 7 is appellant's statement 
to Mr. Dunne. Dunne stated he prepared the statement from words 
which were formed by him in order to get a direct answer from appel- 
lant and that he made out the record according to the answers given by 
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appellant. He stated that appellant did read the paper or the statement 
and signed each page thereof. | 

Under cross-examination Mr. Dunne stated that it took about an 
hour and a half for his interrogation with appellant. He said that there 
was lots of talking which was later summarized by him, Dunne, and that 
Dunne told appellant that he would ask the questions and the appellant 
would answer. First, he stated, he gave appellant a paper which stated 
what the Post Office Department had against him. He stated that he then 
prepared a summary of what was said. Further, that appellant's account 
to him as contained in the statement was substantially as he said at the 
hearing. Dunne stated that Wallace would not give him any specific 
answers, but rather general answers although he denied that he had done 
any solicitation. 

Mr. Dunne explained to the Hearings Examiner that the Post Office 
Inspector at Memphis was called in by the police, that that official then 
made his report to the Post Office in Washington which subsequently 
was relayed to Chicago and that resulted in the letter of charges. 

In closing for the agency, Mr. Mac Closkey stated that appellant 
had admitted to the Inspector that he had spent two or three minutes en- 
gaging in the act with which he was charged. He showed that charge 1 
was admitted and denied in part. He alleged that appellant had in his 
statement here and his statement to the Postal Inspector had in fact 
corroborated the second paragraph of the Administrative Statement to 
which appellant's representative had earlier referred. He stated that 
only some minor discrepancy was alleged as to the time element but he 
believed the Department had established the truth of the charges and 
that the removal of appellant from the service was made for ee purpose 
of promoting the efficiency of the service. 

Mr. Marks, in closing for appellant stated that charges 2 and 3 
were admitted on their face but they were all related to charge 1. He 
said that the basis of the removal is charge 1, and the other charges as 
a result become trivial. He pointed out that there was lack of competent 
evidence. The only evidence permissible would be that he did go to the 
washroom and place his organ in a hole in the wall. Appellant admitted 

| 
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this specific act he stated, but that was all. He said the argument 
regarding the time involved in this act was unproductive and the fact 
that appellant was in the men's washroom exposing himself was not 
true. He again admitted charge 2 and of course charge 3 but not in sub- 
stance as it related to charge 1. He could not see how appellant's 
removal in any way would have any effect on the efficiency of the serv- 
ice. He pointed out that appellant had been in the Postal Service for 17 
years with no discredit to the Postal Service, that no person was perfect. 
He said that appellant may have had some idiosyncrasies. He pointed 
out that Mr. Wallace was in a toilet compartment, which was not public 
and he may have acted on an impulse. There was no record of any per- 
version he stated and if there had been there would have been other 
evidence of such aberrance before. He acknowledged that perhaps the 
police were correct in watching the washroom but that they arrested 
appellant only on suspicion. In any decision, he alleged, the case must 
be looked at as to substance and equity. He charged that there was no 
notoriety regarding this arrest and it did not affect the public or en- 
danger the public and there was nothing in it to bring the Post Office 
into disrepute. 

The hearing was closed at 10:30 A.M. 

Signature 


(Appeals Examiner) 


STATEMENT OF AGREEMENT WITH THE HEARING SUMMARY 


I am in agreement with the summary of the hearing presented 
above. 


Signature 
(Appellant) 


(Appellant's Representative) 


" 


(Agency Representative) 
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EXHIBIT NO. 5 | 


P:DLH:ess 


January 13, 1961 


Mr. Claude Wallace 
Career Distribution Clerk 
Chicago, Illinois 


Dear Mr. Wallace: 
This will refer to the letter addressed to you dated December 3, 
1960, proposing your removal based on charges specified therein, 
numbered 1 through 3. | 
After careful consideration of these charges and your reply 
thereto, it has been decided that charges numbered 1, 2 and 3 which 
are supported by substantial evidence are sustained, and warrant your 
removal. Accordingly, you will be removed effective January 27, 1961. 
You have the right, under the Veterans' Preference Act of 1944, 
to file an appeal in writing, within ten (10) days after the effective date 
of this adverse action, with the Director of the Seventh United States 
Civil Service Region, New Post Office Building, Chicago 7, Dlinois. 
Sincerely yours, | 
/s/ Ear) A. Barnhart | 


EARL A. BARNHART 
Postal Installations Manager | 


cc: Mr. Wallace's Official Personnel Folder 
ce: To be sent Regular Mail 
cc: To be receipted by employee 
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EXHIBIT NO. 6 


Post Office Department Today's Date-1-23-61 


NOTIFICATION OF PERSONNEL ACTION Office 
PO, Chicago, Il. 


Last name—First name—Initial — WALLACE, Claude 
2. Date of Birth (Mo., day, year) — 11-18-96 
Effective Date (Mo., day, year) — 1-27-61 
1 
Post Office No. — 16-15420 
Work Location/Rural Route No. — 130 
Class of Office — ist 8. Employee No. — 930602 
Nature of Action — Removal 
FROM: Distribution Clerk Position No. KP-12 


Level PFS-4 Step 7 Long. C Basic Compensation 
$5605 p.a. 


Post Office Chicago, Ill. 


* * * * 


Veteran's Preference - 5-Pt. 16. Subject to Civil Service 
Retirement 


. Sex-M. **'* 19. Group Life Insurance - covered 
Legal Residence Code - Mlinois. 


* * * * * 


. Separation (Choose action best describing and enter code 
number to right) 


* * * * * 


32 Removal 

34. REMARKS * * * 

Conduct unbecoming a Postal employee. 
Authority: Postal Installations Manager, letter P:DLH, dated 1-13-61. 
Employee to be paid for all accumulated annual leave to which entitled 
under existing law. All Post Office property in the possession of the 
employee must be returned upon completion of his last day in the service. 
HB-ente. 


LKA: 4908 N. Kenmore Ave. /s/ Joseph E. [illegible] 
Chicago 40, Dlinois CHIEF PERSONNEL OFFICER 
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EXHIBIT NO. 7 
[Received Jan. 31, 1961 7th U.S.C.S. Chicago] 


January 30, 1961 


| 
Director | 
United States Civil Service Region | 
New Post Office Building | 
Chicago 7, Illinois | 
Re: WALLACE, Claude--Post Office | 

No. 16-15420; appeal from re- | 


moval effective January 27, 1961. 


Dear Mr. Director: 

I herewith formally appeal from the decision of the ped Office 
Department, effective January 27, 1961, removing me from my employ- 
ment as a Distribution Clerk. 

Charges lodged against me on December 3, 1960 related to my 
arrest in Memphis, Tennessee on November 18, 1960, and my conviction 
on two of the charges on November 19, 1960. The charges go beyond the 
facts of said arrest. They also, as a matter of law, go well beyond the 
findings of the court in Memphis. | 

Specially, I was charged with four violations: soliciting males, 
disorderly conduct, loitering and carrying a concealed weapon (metal 
knuckles). I was found guilty on only two of these charges--loitering 
and carrying concealed weapons. I had a judicial hearing on the former 
two charges, which resulted in findings of not guilty. As a matter of 
fact and law, therefore, it is improper for the Post Office Department 
to lodge charges based on the former two counts. They are counts 
which have been disposed of judicially, and do not warrant an ex parte 
administrative charge or finding. At very best, they could form the 
basis only for inquiry and a de novo hearing. To reacha finding on the 
two former charges without a hearing, however, is to go against all 
presumptions arising from the action of the Memphis Court. | 

I was not, however, afforded an administrative hearing. | The 
charges were lodged. I was asked to reply. And, I was then advised of 
adverse action. ! 


I request my appeal be allowed, and that I be reinstated forthwith, 
or at the very least that the cause be remanded to the Post Office 
Department for a hearing. 

Respectfully submitted, 
/s/ Claude Wallace 


CLAUDE WALLACE 
4908 North Kenmore Avenue 
Chicago 40, linois 


EXHIBIT NO. 14 
SEVENTH UNITED STATES CIVIL SERVICE REGION 
Office of The Director, Chicago 7, Il. 


In your reply refer to 
File 78:CFG:pab 

And date of this letter 
Mar. 28, 1961 


Mr. Claude Wallace 
4908 North Kenmore Avenue 
Chicago 40, Ilinois 
There is transmitted herewith a copy of findings and recommenda- 
tions in the Section 14 Veterans’ Preference Act appeal described below: 
Appeal of: Mr. Claude Wallace 
Action appealed: Removal 


Employing Agency: Chicago Post Office 


Decision: Agency action sustained 
You have further appeal rights as indicated on the last page of the 
findings and recommendation. 
Yours very truly, 
ec: Mr. F. Raymond Marks, Jr. 


Attorney at Law J. A. Connor 
+ * * REGIONAL DIREC TOR 
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UNITED STATES CIVIL SERVICE COMMISSION 
Seventh Region 
Chicago 7, Illinois 


APPEAL OF MR. CLAUDE WALLACE UNDER SECTION 14 OF 


THE VETE S’ PREFERENCE ACT OF 1944, A ED. 


PART I, INTRODUCTION 

By letter of January 30, 1961, Mr. Wallace appealed to the Direc- 
tor, Seventh United States Civil Service Region, from the action of the 
Post Office Department in removing him from his position of Distribution 
Clerk in the Chicago Post Office, on charges. He was removed January 
27, 1961, at which time he was in PFS Level 4, Step 7, $5, 605, |Per annum, 
PART Il. BASIS FOR ACCEPTANCE OF THE APPEAL 

Appellant furnished suitable evidence of his honorable discharge 
from the Armed Forces of the United States establishing that he is a 
preference eligible under the terms of the Veterans’ Preference Act of 
1944, as amended. He has completed his probationary period in the 
agency and the removal action constitutes an adverse decision under the 
terms of the Act. The appeal was filed within the ten day time limit 
permitted by the regulations and is therefore considered timely. 
PART Ill. EXAMINATION OF PROCEDURES | 

By letter of December 3, 1960, over the signature of R. J. Dunne, 
Postal Inspector, Mr. Wallace was given the required 30 day advance 
notice of proposed adverse action. The charges were stated with suffi- 
cient specificity to permit refutation by appellant. He was given five 
days from receipt of the letter to reply to the charges personally and in 
writing. He replied by letter of December 8, 1960. By letter of January 
18, 1961, he was notified by Earl A. Barnhart, Postal Installations Mana- 
ger, that the charges contained in the letter of charges and his reply 
thereto had been given careful consideration, were supported ‘by substan- 
tial evidence, were sustained and warranted his removal. He’ was ad- 
vised of his right to appeal to the Director, Seventh United States Civil 
Service Region. During the advance notice period he was retained in an 
active duty status. | 
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According to the above it is found that the procedural require- 
ments of the Act and regulations have been met in this case. 
PART IV. DEVELOPMENT OF THE EVIDENCE 

An investigation was conducted by a Commission investigator in 
Chicago, Blinois February 15 and 16, 1961. Pertinent documents were 
obtained from appellant's personnel folder, and both appellant and 
agency, after having reviewed the entire contents of the file, submitted 
affidavits. 

A hearing was conducted in the Chicago offices of the Commission 
Friday, March 3, 1961. 

PART V. THE CHARGES AND ANALYSIS OF THE EVIDENCE 

According to charge 1, appellant conducted himself beneath the 
minimum standards required of a Postal employee in that, by his own 
admission, while occupying a toilet compartment in the Trailways Bus 
Station at Memphis, Tennessee, engaged in peeping at the male occupant 
in the toilet compartment immediately adjacent and after observing one 
occupant of the adjacent compartment apparently fondling his own 
genitals, he exposed himself to him for approximately two or three 
minutes by inserting his organ into the opening in the separator between 
those two compartments. 

Exhibit 7 is a photostat copy of appellant's affidavit to the Postal 
Inspector regarding this and the subsequent charges. 

At the hearing appellant acknowledged this charge with the excep- 
tion, however, that he was not in the toilet compartment for a half hour 
and that he only exposed himself for a few seconds rather than two or 
three minutes as he acknowledged in the affidavit. He stated that the 
affidavit to the Postal Inspector was obtained under duress and he was 
under extreme pressure when being questioned by the Postal Inspector. 
At the hearing he explained that he had no reason for doing what he did 
and he doesn't know why he did it but he did not have any intention of 
inviting a homosexual act. His record otherwise was clear, he stated, 
except that once in 1926 (he was approximately 30 years old at the time) 
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he was arrested for carrying stench bombs. He said he had never 
before been picked up for investigation or had any complaints ever been 


lodged against him about his work or conduct. Further, that his co- 
| 


workers did not believe the charges lodged against him. 

Regardless of the length of time this act may have been committed 
by appellant, nevertheless he did acknowledge the charge andthe charge 
is therefore sustained. 

According to charge 2, when arrested on the above charge, he had 
in his possession, a set of metal knuckles, contrary to law. | 

Appellant acknowledged this, stating they were aluminum knuckles, 
that he had carried with him for over 18 years but had never used them. 
He said he carried them for protection and he pointed out how other per- 
sons were sometimes assaulted in Chicago. He made particular mention 
of the fact that a woman was assaulted by someone at Grant Park in 
Chicago a short time ago. Although it does appear strange that a man 
should carry a set of knuckles with him purely for protection purposes 
nevertheless there has been no charge nor is there any record that 
appellant has ever used or wanted to use the knuckles for any other pur- 
pose. However, the charge as Stated is sustained. | 

According to charge 3, appellant was arrested in Memphis, Tennes- 
see November 18, 1960 for soliciting males, disorderly conduct, loitering 
and carrying a concealed weapon, was convicted in City Court at Memphis, 
Tennessee November 19, 1960 for loitering and carrying a eqnceaiod 
weapon. 

It is noted from this charge that appellant was not convicted of 
soliciting males or disorderly conduct but merely of loitering and carry- 
ing a concealed weapon. He was fined $30. | 

As far as the loitering is concerned, appellant gave a reasonably 
satisfactory reason for his being in this bus station. He had a long time 
to wait for the bus, the lights in the bus station were bright and hurt his 
eyes and he spent his time walking between the waiting room and the 
men's restroom to rest his eyes, the restroom having a somewhat dim- 
mer light. Obviously, as is usually the case in matters of this kind, one 


| 
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of the charges against a man is loitering. Of course, appellant may 
have been loitering but certainly not in the strict legal sense of the 
word and not something for which a man, of itself, would be arrested. 
Appellant did have a pair of metal knuckles on his person. If we are to 
take appellant's word for it, he merely carried them for self-protection. 
Personal observation of appellant indicates rather strikingly that he is 
a person who would do just that. 

Of course the charge that he was arrested must perforce, be 
sustained. 

Regarding charge 1, there is no indication that the policemen 
were there for the particular purpose of watching appellant. However 
this was more or less a routine duty for them to apprehend persons en- 
gaging in unnatural acts in a bus station washroom. Unfortunately for 
appellant he came under surveillance at this time. He may have had no 
ulterior motive but it cannot be denied that his actions were unbecoming 
a Postal employee, or for that matter any other person. 

One person, a Miss Glendenning, appeared at the hearing as a 
character witness for appellant. He had also been working under her 
jurisdiction a number of years ago at the United States Public Health 
Hospital. However she could offer no testimony regarding his habits 
other than when she had had personal contact with him. However she 
did state that she knew of no bad habits nor had she ever heard of any 
bad habits engaged in by appellant or had there ever been any allega- 
tions that had come to her knowledge. 

PART VL FINDINGS AND RECOMMENDATION 

In this case it is found that all the procedural requirements of the 
Act and regulations promulgated thereunder have been met. It is found 
that appellant's conduct was unbecoming that of a Federal employee and 
that the Post Office Department was justified in removing him for the 


purpose of promoting the efficiency of the service, which is a require- 
ment of Section 14 of the Veterans’ Preference Act. 


. 
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PART VI. NOTIFICATION OF RIGHT OF FURTHER iit TO THE 
BOARD OF APPEALS AND REVIEW 


No further appeal will be entertained from this ecbie from 
either Mr. Wallace or the Post Office Department unless it is submitted 
to the Board of Appeals and Review, United States Civil Service Com- 
mission, Washington 25, D. C., within seven (7) days of its receipt. 
Further appeal should be in writing and submitted in duplicate with the 
appeal to the Commission. If a further appeal is made this office 
should be notified so the entire case file can be submitted to the Board. 
Chicago, Illinois Mar. 28, 1961 : 
APPROVED: | 


J. A. Connor, Director 
7th U. S. Civil Service Region 


EXHIBIT NO. 17 


[Received mk 24, 1961 
U.S.C.S.C. M. & C. UNIT] 


POST OFFICE DEPARTMENT 
Chicago Regional Office 
Main Post Office Building 
Chicago 100, Dlinois 


April 21, 1961 


Commissioners 
U. S. Civil Service Commission 
Washington 25, D. C. 


Attention: Mr. John E. Blann, Chairman 
Board of Appeals and Review 
| 


Gentlemen: | 

Reference is made to your letter of April 18, 1961 and) the un- 
numbered enclosure, which was a brief in support of an appeal submitted 
by the attorney for Mr. Claude Wallace. The removal of Mr, Claude 
Wallace from the Chicago Post Office was sustained by Mr. 5. A. Connor, 
Regional Director, 7th U. S. Civil Service Region in a letter dated 
March 28, 1961. | 
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Mr. Wallace was removed as a result of a letter of charges 
which involved three numbered charges. Charge #1 concerned conduct 
beneath the minimum standards required of postal employees; Charge 
#2 had to do with the arrest of Mr. Wallace on a charge of carrying con- 
cealed weapons, contrary to law; and Charge #3 concerned an arrest for 
soliciting, disorderly conduct, loitering, and carrying concealed weapon; 
and with regard to the conviction of Mr. Wallace at the City Court of 
Memphis, Tenn. on Nov. 19, 1960 for loitering and carrying a concealed 
weapon. Mr. J. A. Connor stated at the hearing the appellant, Mr. 
Wallace, acknowledged Charge #1 with the exception that he was not 
there for a half hour and he exposed himself for only a few seconds. His 
sworn statement indicates otherwise. 

As Mr. Connor said, it did not make any difference how long a time 
was involved; the point is that Mr. Wallace did acknowledge the charge 
and that the charge was therefore sustained. There can be no question 
whatever that the conduct of Mr. Wallace was below the minimum stand- 
ards required of postal employees. This is particularly true in view of 
the fact that he was arrested on this charge with all the accompanying 
reflection upon the postal service. There is no question but also what 
Mr. Wallace was carrying concealed weapons as he was charged in 
Charge #2. It is not necessary to show that "there is any record that 
appellant has ever used or wanted to use the knuckles for any other pur- 
pose.” It is sufficient to acknowledge, as Mr. Connor did acknowledge, 
that the charge was sustained on the charge of carrying concealed 
weapons. In his brief on the appeal Mr. Marks discounts Charges #2 
and #3, but actually they cannot be discounted as they were sustained by 
the 7th U. S. Civil Service Region. Mr. Connor's remark to the effect 
that Mr. Wallace was not loitering "in the strict legal sense of the word”, 
is not correct. This is proven by the fact that he was not only charged 
put was convicted on the criminal charge of loitering as well as on the 
charge of carrying concealed weapons. Charge #3 is entirely factual and 
it is correct and it has been sustained. This charge likewise cannot be 
discounted, such as Mr. Marks has done in his brief. 
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The case is summarized by Mr. Connor in these words, "He may 
have had no ulterior motive but it cannot be denied that his actions were 
unbecoming a postal employee, or for that matter any other person.” 
The statement submitted by Mr. Marks does not introduce any new evi- 
dence concerning the evidence already submitted. It is the belief of this 
office that the evidence is ample to warrant removal and that the re- 
moval as sustained by the 7th U. S. Civil Service Region should also be 
sustained by the Board of Appeals and Review. 

Very truly yours, 
/s/ Donald W. Mac Closkey 


for EARLE F. GILL 
Regional Personnel Manager 


EXHIBIT NO. 18 
ieee 


September 8, 1961 


Mr. F. Raymond Marks, Jr. 
Attorney at Law 

105 W. Adams Street 

Suite 800 

Chicago 3, Dlinois 


Dear Mr. Marks: | 

Reference is made to your appeal in behalf of Mr. Claude Wallace, 
from the decision of the Seventh U. S. Civil Service Region sustaining, 
under Section 14 of the Veterans' Preference At, the action of the Post 
Office Department in removing him, effective January 27, 1961, from 
the position of Distribution Clerk, PFS-4, Step 7, $5605 per annum, 
U. S. Post Office, Chicago, Illinois, on charges of: 

(1) Conduct beneath the minimum standards required of 

Postal employees; | 

(2) Having in his possession, in Memphis, Tennessee, on 

the morning of November 18, 1960, a concealed weapon 

namely, metal knuckles, contrary to law; and 


30 


(3) Having been arrested at Memphis, Tennessee, on 

November 18, 1960, for soliciting males, disorderly con- 

duct, loitering and carrying a concealed weapon, and 

having been convicted in City Court in Memphis, Tennessee, 

on November 19, 1960, for loitering and carrying a con- 

cealed weapon. 

The Board of Appeals and Review has fully considered the entire 
appellate record in the case, including all representations in behalf of 
Mr. Wallace and by the agency. 

The Seventh Civil Service Region found that the Post Office Depart- 
ment had complied with all the procedural requirements of the law and 
the Commission's regulations in effecting Mr. Wallace's removal; that 
Charges (1), (2), and (3) of the advance notice of December 3, 1960, 
were sustained, and that the Department's action, based upon those 
charges, was considered to be for such cause as would promote the 
efficiency of the service. 

You contend that: 

(1) The record does not warrant either the conclusions 

reached or the severe punishment of separation from the 

Postal Service; 

(2) The appellant denies there was any element of 

solicitation; and 

(3) There was no element of the public involved. 

In regard to your first contention, the Board finds that the con- 
clusions reached by the Seventh Regional Office were warranted, and 
that the derelictions upon which Mr. Wallace's removal was based were 
of sufficient gravity to warrant his removal from the service. Your 
contention, therefore, is not sustained by the Board. 

Since Mr. Wallace in the administrative proceeding was not 


specifically charged with solicitation, your second contention is found 
to be irrelevant and is not sustained. 
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In regard to your third contention, the evidence of record indicates 
that Mr. Wallace's act, as related in Charge (1) of the letter of charges, 
was witnessed, and he has so admitted. Your contention in this regard, 
therefore, is not sustained, | 

As the result of its consideration of Mr. Wallace's case, “the Board 
has determined that the Post Office Department complied with the pro- 
cedural requirements of Section 14 of the Veterans’ Preference Act of 


1944, as amended, and the Commission's regulations pursuant thereto, 
Part 22, in effecting Mr. Wallace's removal; that Charges (1), (2), and 
(3) of the notice of proposed adverse action, dated December 3, 1960, 
are substantiated by a preponderance of the evidence; and that Mr. 
Wallace's removal on the basis of those charges was warranted, and 


was effected for such cause as will promote the efficiency of the service 
within the meaning of Section 14 of the Veterans' Preference Act. 
Accordingly, the decision of the Seventh U. S. Civil Service Region, 
copies of which were furnished to you and to Mr. Wallace under cover 
of letters dated March 28, 1961, is affirmed. ! 
For the Commissioners: | 
Sincerely yours, 


/s/ EIS 9/8/61 ~— /s/ WES 
E. T. Groark, Chairman 
Decision by Board of Appeals and Review 
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QUESTIONS PRESENTED 
Im the opinion of appellees, the following questions are 
presented by this appeal: 
1. Whether appellant is entitled to judicial review of the 
action of the Post Office Department in removing him from federal 
, employment, where appellant has not charged any procedural de- 
“fect and such removal was effectuated in accordance with the 


requirements of the Veterans’ Preference Act and applicable 
regulations. 

2. Whether it was arbitrary and capricious for the 
Post Office Department to determine that appellant's dismissal 
would promote the efficiency of the service, on the ground that 
appellant, according to his own affidavit, exposed himself in a 
public washroom in such a manner as to be observed by at least 
one member of the general public and by two police officers who 
immediately arrested him, although appellant was off duty and on 
ammmal leave at the time of the incident and a criminal charge 
against him for soliciting males was dismissed. 


Questions Presented-----<------<----- 22-2 enennnnnn- 
Counterstatement of the Case 
Statute Involved---------------<-- --2------------ -- 


. Absent a showing of violation of his 
procedural rights, appellant may not 
obtain judicial review of his removal 
from Government service- 


Even if this Court reviews the propriety 
of appellant's removal, it is clear- 
that the administrative decision ef- 
fecting such removal was not arbitrary 
= capricious and therefore mst be - 

s 


Cone lusLon---------- 2 nnn nn nnn ee ern nnne 
Cases: 


“Boylan Ve les, 98 U.S. App. D.C. 337, 235 


owe Se Pee Oe Cee e Cee Oe Oe Se Oe See eeeeoeoree 


Caplan . Connolly, 112 U.S. App. D.C. 42, 299° ~~ 
3 ie erent denied, 373 U.S. Gibacdecan 


*Carter v. Forrestal, 85 U.S. - D.C. 53, 175 
¥. od 36%, certiorari donee 338 U.S. 83 


Sreppen v. United States, 89 F. Supp. 1002 -- 
. Cl.), certiox denied, 340 U.S. 858—-----<-- 


*DeFino v. McNamara, 109 U.S. App. D.C. 300, 287 
¥. 2d 335, certiorari denied, 366 U.S. os 


Dew v. Halaby, 317 F. 2a 582, petition for 
certio: pending : 


Eberlein v, United States, 257 U.S. 82------------- 


* Cases or authorities chiefly relied upon are 
marked by asterisks. 


(12) 


Ellis v. Mueller, 108 U.S. App. D.C. 174, 280 
=F. 24725, certiorari denied, 36% U.S. 883---------- 


U.S. App. D.C. 2 


100 U.S. App. D.C. 187, 
> certiorari denied, 355 U.S. 


oa Board of Education of District of 


Keim v. United States, 177 U.S. 290------------------- 
Pelicone v. No. 17,467 (€.A.D.C.), decided 


2 0 ee ee an a ne Ce oe ee eo a 


Shields v. Ho. 15,666 (C.A.D.C:), decided 
denied, 366 U.S. 


Thomas v. Ward, 96 U.S. App. D.C. 302, -225 F. 2d 
Sa, certiorari denied, 350 U.S. 958----------------- 


(unreported), certiorari 


Veterans! Preference Act of 1944, 58 Stat. 390 
as amended, 5 U,8.c. 863, Section We fea and 


Miscellaneous: 


Civil Service Regulations: 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


| 
| 
NO. 18,013 | 
CLAUDE WALLACE, APPELLANT 
; Ve 


J. EDWARD DAY, POSTMASTER GENERAL, ET AL., APPELLEES 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 
On December 3, 1960, appellant, a veterans' preference 
eligible employed by the Post Office Department in Chicago as 
a distribution clerk, received an advance notice under Section 
14 of the Veterans' Preference Act to the effect that it was 
proposed to remove him from the postal service. Three charges 
were listed as the reasons for this proposed action. | 


1/ The letter of charges reads as follows: 
[December 3, 1960] 


[Address] 


Dear Mr. Wallace: 


In accordance with the provisions of Section 14 of the 
Veterans' Preference Act, s is advance notice to you of at 
least 30 days that it is proposed to remove you from the postal 
service or to take other disciplinary action for the following 


reasons: ae 
(footnote continued on next page) 
-le 


The first charge accused appellant of conduct beneath the 
minimum standard required of postal employees by Section 74h 12 
of the Postal Manual, in that, shortly after midnight on the 


1/ (footnote contimed) 


CHARGE HO. 1: You are charged with conduct beneath the minimum 
standards required of postal employees by 
Section 724.12 of the Postal Manual, in that by your own ad- 
mission in an affidavit dated December 2, 1960, while occupying 
@ toilet compartment in the Trailway Bus Station at Memphis, 
Tenn., for mimutes shortly after midnight on 


approximately = 
the morning of November 18, 1960, you engaged in peeping at the 
male occupants of a toilet compartment immediately adjacent to the 
‘oceup 


minutes by inserting 
between these two toilet compartments. 


Charge No. 2: You are charged with having in your possession at 
; , Tenn. on the morning of November 18, 
1 @ concealed weapon, namely, metal knuckles, 
contrary to law. 


days from receipt of this letter 


o Dunne, 
Postal Inspector. 
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morning of November 18, 1960, while occupying a totlet compartment — 
in the Trailways Bus Station at Memphis, Tennessee, appellant 
engaged in peeping at the mle occupants of an adjoining compart~ 
ment and exposed himself to one such occupant for a period of 
approximately two to three minutes. The second charge was that 
appellant, at the same time and place, had in his possession a 
eoncealed weapon, namely, metal knuckles, contrary te law. The 
third charge was that appellant, at the same time and place, was 
arrested for soliciting males, @isordéerly conduct, loitering 

and carrying a@ concealed weapon, and was convicted the following 
day for loitering and carrying a concealed weapon. The letter 
of charges referred to a five-page handwritten affidavit given 
by appellant to a postal inspector, in which appellant described 
in detail the events. forming the basis for the charges. 

. At a hearing held by the Civil Service Commission (J.A. 13- 
18) pursuant to appellant's request, appellant admitted that the / 
facts described in the letter and further specified in his af- 
fidavit.were true, with one exception. He stated that the time 
of self-exposure was a few seconds, rather than two to three 
minutes. (3.A. 15, 16). Also before the hearing examiner was 
an arrest report by one of the police officers who arrested 
appellant at the Trailways Station after observing his actions 
there. (J.A. 5-7). This report generally corroborated appellant's 
own statements, : 

In his affidavit and at the hearing, appellant asserted that, 


despite the admitted facts, he never had a motive to invite a 
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homosexual act and has never at any other time committed or invited 
the commission of a homosexual act (J.A. 11-12, 15). He produced a 
character witness who had been appellant's supervisor at a job he had 
held from 1941 to 1943, who was presently a neighbor of appellant 
and who saw him occasionally. She said she had never heard any- 
thing against appellant and that there were never any complaints of 
homosexual activities or tendencies while he worked for her. 

rt further appeared that at the time of the incident 
appellant was om his annual leave from his Post Office job 
(3.A: 8). He explained the possession of the metal knuckles on 
the ground that he carried them for self-protection (J.A. 11, 15). 
The morning after his arrest the charges of disorderly conduct and . 
soliciting males were dismissed. Appellant was found guilty of 
loitering and carrying a concealed weapon. He was released after 
paying a fine (J.A. 15). ‘The Post Office Inspector at Memphis 
was notified by the police (J.A. 17), and the discharge proceeding 
was commenced two weeks later. 

The hearing examiner indicated that he believed appellant 
had a valid reason for carrying the metal knuckles, despite the 
violation of law involved, and pointed out that it was not shown 
that appellant had ever used the knuckles except for self- 
protection (J.A. 25, 26). ‘The examiner also found that appellant 
had given a satisfactory reason for the loitering for which he 
was convicted (J.A. 25-26). However, the examiner concluded that, 
with respect to the first charge, appellant “may have had no 
ulterior motive but it cannot be denied that his actions were un- 


becoming 2 Postal employee, or for that matter any other person." 
he 


homosexual act and has never at any other time count tted or invited 
the commission of a homosexual act (J.A. 11-12, 15). He produced a 
character witness who had been appellant's supervisor at a job he had 
held from 1941 to 1943, who was presently a neighbor of appellant 

and who saw him occasionally. She said she had never heard any- 
thing against appellant and that there were never any complaints of 
homosexual activities or tendencies while he worked for her. 

It further appeared that at the time of the incident 
appellant was on his annual leave from his Post office Job 
(J.A; 8). He explained the possession of the metal knuckles on 
the ground that he carried them for self-protection (J.A. 11, 15). 
The morning after his arrest the charges of @isorderly conduct and 
soliciting males were dismissed. Appellant was found getity of 
loitering and carrying a concealed weapon. He was released after 
paying a fine (J.A. 15). The Post Office Inspector at Memphis 
was notified by the police (J.A. 17), and the dtooharse proceeding 
was commenced two weeks later. 

The hearing examiner indicated that he believed appeliant 
had a valid reason for carrying the metal knuckles, despite the 
violation of law involved, and pointed out that it was not shom 
that appellant had ever used the knuckles except for self- 
protection (J.A. 25, 26). The examiner also found that appellant 
had given a satisfactory reason for the loitering for Which he 
was convicted (J.A. 25-26). However, the examiner concluded that, 
with respect to the first charge, appellant “may have had no 


ulterior motive but it cannot be denied that his actions were une 


becoming a Postal employee, or for that matter any other person.” 
he 


(J.A. 26). Accordingly, the examiner ruled that the Post Office 
was justified in removing appellant for the purpose of promoting 
the efficiency of the service. (J.A. 26). The examiner's ruling 
was sustained by the Board of Appeals and Review of the Civil 
Service Commission (J.A. 29-31). This action was brought over 
eighteen months later (a prior action brought by appellant in the 
Northern District of Illinois having been dismissed on juris- 
@ictional grounds, Wallace v. Sewrow, 206 F. Supp. 270). Judge 
Youngdahl granted defendant's motion for summary judgment, and this 
appeal followed. 
STATUTE INVOLVED 

Section -14 of the Veterans’ Preference Act of 1944, 58 

Stat. 390, as amended 5 U.S.C. 863, provides as follows: 
Discharge, suspension, etc., only for cause; 
ee eta 


No permanent or indefinite preference eligible, who 
period em- 


or compensation 

thirty days' advance written notice (except where 
there is reasonable cause to believe the employee 
to be guilty of a crime for which a sentence of 
imprisonment can be imposed), stating any and all 
specifically and in detail, for any such 
proposed action; such preference eligible shall 
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reasons, 


be allowed a reasonable time for answering the 


‘the administrative officer so acting, suc | 
_ appeal to be made in Sriciig NEtainee Tenpouabie™! 
length of time after the date of receipt of 
notice of such adverse decision: Provided 
That such preference eligible shall have the 
right to make a personal appearance, or an 
appearance through a designated representative, 
in accordance with such reasonable rules and 
regulations as may be issued by the Civil 
Service Commission; after investigation and 
consideration of the evidence submitted, the 
Civil Service Commission shall submit its 
findings and recommendations to the proper 
administrative officer and shall send copies. of 
the same to the appellant or to his designated 
representative, and it shall be mandatory for 
such administrative officer to take such cor- 
rective action as the Commission finally 
recommends * # # * 
| SUMMARY OF ARGUMENT | 
1. Appellant is not entitled to judicial review of his 
dismissal, absent a showing of procedural irregularity. No 
procedural irregularity has been alleged or proven; indeed, it 
affirmatively appears that appellant was accorded all the 
procedural rights -required by law. 
2. Even if this Court reviews appellant's ieniseal, the 
sole question on review would be whether it was arbitrary and 


capricious to conclude that appellant's conduct justified dis- 
missal in the interest of promoting the efficiency of ies 
service. It cannot be considered arbitrary and capricious for 
the Post Office = to determine that it would promote 
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the efficiency of the Department's service to dismiss an 
employee who engages in unnatural conduct in a public place, 
in the circumstances presented by this case. 
ARGUMENT 
I. Absent a showing of violation of his 

procedural rights, appellant may not 

obtain judicial review of his removal 

from Goverment service. 

Courts have consistently refused to interfere with the 


removal of Federal employees, except to insure substantial 


compliance with procedural requirements prescribed by statute 

and regulation. Boylan v. Quarles, 98 U.S. App. D.C. 337, 

235 F. 2d 83%; Green v. Baughman, 100 U.S. App. D.C. 187, 190, 

2k3 F.2d 610, 613, certiorari denied, 355 U.S. 819; see Eberlein v. 
United States 257 U.S. 82, 84; Keim v. United States, 177 U.S. 


The question of whether the cases cited in the text were 
s, No. 17,467 (C.A.D.C.), decided 
s appeal. In co 
there was a complete absence of evidence to support findings 
that the employee engaged in certain conduct specified in the 
Here appellant admits the conduct specified in the 
As to one. charge in Pelicone that was sustained by 
on ground that the ad- 


Here there was no issue as to whether appellant's conduct was. 
criminal; the examiner's decision was based on the conclusion 
that the conduct specified in the first charge was unbecoming 
to a postal employee. It might be noted that. both issues ; 
reviewed in Pelicone--whether there was any evidence to support 
a charge that specific conduct occurred, and whether certain 
conduct was criminal under District of Columbia law--were 
questions within the particular competence of a court. Here 
the question as to which appellant seeks review--whether 
dismissal on the basis of certain admitted conduct would 
promote the efficiency of the service--is within the particular 
‘competence of the Post Office Department and the Civil Service 
Commission. oe 7 


This Court has stated that "the function of the courts 
in cases like this is not to review the merits of a dismissal, 
but to determine whether the employee was accorded his statutory 
and procedural rights." Ellis v. Mueller, 108 U.S. App. D.C. « 
17h, 280 F. 24 722, certiorari denied, 364 U.S. 883. 
In this appeal appellant has not urged any procedural 
irregularities, and it is clear that there were none. In 
conformity with Section 14 of the Veterans Preference Act of 
1944, 58 Stat. 390, as amended, 5 U.S.C. 863, and the Civil 
Service. Regulations, 5 C.F.R. 22, appellant received 30 days 
advance written notice of the proposed dismissal and the charges 
preferred against him, an opportunity to file a reply thereto, and 
a written decision stating the reasons for dismissal (3.8. 19). 
He was informed of his right to appeal the decision (J.a. 19), 
and such appeal was conducted in accordance with prescribed 
procedures. 5 C.F.R. 22, subparts C-F. .In the absence of any 
procedural irregularity, he is not entitled to Judicial review. 


_ Appellant urges that the Post Office had a duty to warn 
Eon of disciplinary action in case of repetition (App. Br. 8). 
There is, of course, no such requirement in any statute or 
regulation. Warning was given in the two cases cited by 
appellant, but this fact did not affect the decision;.in other 
cases the discharge has been upheld although it does not appear 
that warning was given. Green v. Baughman, supre, Boylan v. 
Quarles, supra. | 
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It. Even if this Court reviews the propriety 
of appellant's removal, it is clear that 
the administrative decision effecting 
such removal was not arbitrary or 
capricious and therefore must be 
sustained 


Notwithstanding the settled rule that the merits of 
Federal employee discharges are not judicially reviewable, 

. appellant contends that this Court should order reinstatement 
on the ground that his removal was arbitrary, capricious, . 
unreasonable, contrary to law, and lacking in statutory 
foundation. Since the statute authorizes removal "to promote 
the efficiency of the service” (5 U.S.C. 863), the basic 
question--assuming that judicial review is considered proper-- 
is whether it was arbitrary and capricious to determine that 
appellant's conduct presented cause for removal to promote ‘the 
efficiency of the service. The answer to this question is not 
in doubt. It can hardly be considered arbitrary or capricious 
for the Post Office Department to be concerned when one of its 
employees engages in unnatural conduct in a public place. As 
pointed out in the Departaent's submission to the Board of 
Appeals and Review, appellant's conduct, coupled with his arrest, 
east a “reflection upon the postal service.” (J.A. 28). 
Moreover, the Department must be concerned not only with its 
reputation among the general public. It must consider the 
feelings of the employees with whom appellant works, and it 
must be especially concerned with the general reliability of an 
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employee handling mail in which valuable items may be contained. 
In the absence of a detailed judicial inquiry into the operation 
of the post office where appellant worked and the public 
relations and personnel problems of the Post Office Department, 
4t can hardly be said that the action taken by the Deyertment 
was arbitrary and capricious. | 

Appellant contends that his dismissal was arbitrary 
and capricious because he had “an unblemished record of 
employment" (App. Br. 8). However, even if this question were 
open to review here, it is clear that an employee who has 
performed his job satisfactorily may still be guilty of conduct 
justifying dismissal in the interest of promoting the efficiency 
of the service. | BeFino v. McNamara, 109 U.S. App. D.c. 300, 


287 F. 2d 339, certiorari denied, 366 U.S. 976; see Thomas v. 
Ward, 96 U.S. App. D.C. 302, 304, 225 F.. 24 953, 955, certiorari 
denied, 350 U.S. 958. ae 


Nor is there any merit to appellant's contention that 
dismissal was arbitrery and capricious because his actions 
occurred while off duty (App. Br. 6). It has always been 
recognized that removal of Federal employees may be justified 
py “off-duty” conduct. Eustace v. Day, U.S. App..D.C. 

, 314 F. 24 287 (public distribution by employee of 
handbills unduly critical of his superior officers); Carter v. 
Forrestal, 85 U.S. App. D.C. 53, 175 F. 24 364, certiorart 
denied, 338 U.S. 832 (employee's willful failure to pay personal 
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debts). Moreover, this Court has refused to upset removal of 
Federal employees even where the grounds of dismissal were acts 
substantially committed prior to the employee's entry into the 
federal services (Caplan v. Commolly, 112 U.S. App. D.C. 42, 
299 F. 2d 126, certiorari denied, 373 U.S. 915; Shields v. 
Sharp, No. 15,666 (C.A.D.C.), decided November 1, 1960 
fearepertes); certiorari denied, 366 U.S. 917), or acts 
entirely committed prior to the date of entry into federal 
service. Dew v. Halaby, 317 F. 2d 582, petition for certiorari 
pending. Appellant's acts were committed while he was on annual 
leave, but while he was nevertheless an employee in the Federal 
service. ; 

Appellant's argument that the dismissal of criminal charges 
of disorderly conduct and soliciting males constitutes a bar to 
his removal from Federal employment (App. Br. 9) is plainly 
frivolous. Appellant's discharge did not rest on any administra- 
tive determination that his conduct at the Trailways Station did 
or did not constitute soliciting males or disorderly conduct within - 
the meaning of Tennessee criminal law. Moreover, it has always 
been recognized that acquittal on criminal chargés has nothing to 
do with dismissal from employment. Crogham v. United States, 89 
F. Supp. 1002 (Ct. Cl.) certiorari denied, 340 U.S. 854; Jenkyns v. 

- Board of Education of District of Columbia, 112 U.S. App. D.C. 
64, 294 F. 2d 260. 
“lle 


Despite appellant's ‘statements about hearsay and insut- 
ficiency of evidence (App. Br. 7), there can be no doubt that the 
acts forming the basis of appellant's removal, which were admitted 
by appellant both in his affidavit (J.A. 8-12) and at the hearing 
(J.A. 14-16), did in fact take place. However harsh appellant's 
dismissal may be, it cannot be said that it was arbitrary or 
capricious for the Post Office Department to determine that his 
conduct justified dismissal in the interest of promoting the 
efficiency of the service. | 


CONCLUSION 
For the foregoing reasons, we respectfully submit that the 
judgment of the district court should -be affirmed. | 


JOHN .W.. DOUGLAS | 


Assistant Attorney General. 


DAVID C. ACHESON, 
United States Attorney - 


SHERMAN L. COHN, 
ROBERT V. 


Attorneys. 
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I 
Appellant Is Entitled To Judicial Review 
0 iT 
Appellees' Actions Were Arbitrary, Capricious, and Unreasonable 


ARGUMENT 
L APPELLANT IS ENTITLED TO JUDICIAL REVIEW 


In reply to Argument 1 and Question 1 in Appellees’ Brief relative 

to appellant's rights herein for judicial review in the absence of a 
showing of a violation of his procedural rights, we submit that ap- 
pellees are in error in making this statement. It is clear from the 
record herein that appellant is not appealing on the ground that his 
procedural rights were violated. However, it is equally clear that 
appellant contends that the decision to remove him was arbitrary 

and capricious and unreasonable. On the basis of such contentions 

it has been held in many cases that the courts have power toreview 


it and set it aside. We quote the following from the opinion of the 


U. S. Court of Claims in Gadsen v. U.S. (1949), 111 Ct. Cls. 487; 


_18 _ Fed. Supp. 126 , atpage 128: "* ** * * * * Both this 
Court and the Supreme Court have many times held that if the de- 
cision is arbitrary or capricious, or so grossly erroneous as to 
imply bad faith, it will be set aside. * ** **** Seee.g. Bur- 
chell v. Marsh, 17 How. 344, 349, 15 L. Ed. 96; Kihlberg v. U.5S., 
97 U.S. 398, 24 L. Ed. 1106; United States v. Gleason, 175 U.S. 
588, 602, 20S. Ct. 228, 44 L. Ed. 284; Ripley v. U.S., 223 U.S. 
695, 701, 32S. Ct. 352, 56 L. Ed. 614.” 

Further on this question, we quote the following from footnote 
10 in the dissenting opinion of Circuit Judge Wright in Dew v. 


Halaby, 317 F. 2d 582, at p. 590 _ (petition for cert. pending): 


* * * *** | "Congress has, however, limited the power 
of removal to those discharges which will ‘promote | 
the efficiency of the service.’ 5 U.S.C. 88 652, 
863. Judicial review is available to determine if 
discharges subject to this limitation are arbitrary 
and capricious. See Williams v. Cravens, 93 U.S. 
App. D.C. 380, 382, z 954), 
cert. denied, sub nom. Williams v. Robbins, 348 | 
ve S. 819, 15 S. Ct. 30, 99 L. Ed. 646 (1954); Norden 
. Royall, D.D.C., 90 F. Supp. 834 (1949); Crocker, 
“ United States, 130 Ct. Cl. 567, 127 F. Supp. 568 


(1955). Compare Carter v. Forrestal. 85 U.S. App. 
D.C. 53, 175 F. 2d 364 (1949). * 
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Il. APPELLEES' ACTIONS WERE ARBITRARY, CAPRICIOUS, 
AND UNREASONABLE 


1. After appellant had been acquitted of soliciting males and 


disorderly conduct by a court of competent jurisdiction, the police 
in Memphis, (apparently not being satisfied with the acquittal), 
notified the Post Office Inspector at Memphis, Tenn. GA. 17). 
That inspector then made his report to Washington, (based en- 
tirely on hearsay evidence), and Washington relayed it to Chicago, 
resulting in the administrative charges set forth in footnote, p. 2 
of Brief for Appellees. Apparently having failed to get a convic- 
tion, the police thought he might get discharged if they called it 
to the attention of the postal service, who otherwise would not 
have had knowledge of it and was not in any way affected by it. 
The efficiency of the postal service was, therefore, in no way 
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concerned, or affected. Had the report not been made, the pos- 
tal service would have gone about its usual business and appel- 
lant would still be on duty, the acts complained of in no way 
interfering with, or hindering, the efficiency of the postal ser- 
vice. There was consequently no reason for discharging the 
appellant to promote the efficiency of the service. 

2. Although he was acquitted, as aforesaid, the appellees 
"in order to promote the efficiency of the service, " charged 
him with having been arrested, which is their charge No. 3 (Ap- 
pellees' Brief, f.n., p. 2) (emphasis ours). This charge in- 
cludes all the administrative charges herein. In the examiner's 


decision on these charges and analysis of the evidence, he 


states (J.A., top p. 26): "Of course the charge that he was ar- 


rested must perforce be sustained." He had already decided 
that the charges of carrying knuckles and loitering were ground- 
less; but appellees, nevertheless, contend he had to be dis- 
charged to promote the efficiency of the service. (emphasis 
ours). 

3. Sec. 14 of the Veterans Preference Act of 1944, as 
amended, quoted in Appellees’ Brief, pp. 5, 6 , provides in 
pertinent part, as follows: "* * * * * except for such cause 
as will promote the efficiency of the service * * * * *." Nei- 
ther the examiner, the postal inspectors, or anyone else in 


this case, has pointed out any facts, evidence, or causes, whereby 
the efficiency of the postal service was in any way affected, inter- 
fered with, hindered, or involved for or by reason of the said 
charges against appellant. Appellees have totally failed to show 
that said charges caused anything, directly, or indirectly, that 

did not promote the efficiency of the service. Nor have they shown 
the cause therefor, which would promote the efficiency of the ser- 
vice. Their conclusions, without showing facts evidencing cause, 


does not satisfy the statute. We respectfully submit that appellant 


should not have been discharged upon conclusions, or opinions; 
but upon clear facts justifying a cause that can be shown to ee 
mote the efficiency of the service. | 

4. In addition, the examiner found (J. A. 26), that appellant 's 
conduct was unbecoming that of a Federal employee. He based this 
conclusion by saying: ''He may have had no ulterior motive, but it 
cannot be denied that his actions were unbecoming a Postal em- 
ployee, or for that matter any other person." There again he found 
no facts to support the conclusion. We submit this was not enough 
to discharge appellant. This brings up for further consideration 
and construction, Sec. 744.12 of the Postal Manual, mentioned on 
page 2 of Appellees' Brief and quoted at pp. 9 and 10 of Appellant's 
Brief. That section states that postal employees’ conduct min many 


instances, must be subject to more restrictions and to higher stan- 


dard than may be for certain private employments. Employees 
are expected to conduct themselves during and outside of working 
hours in a manner which will reflect favorably upon the postal 
service." It then goes on to state that it is not the policy of the 


Post Office Dept. to interfere with the private lives of employees, 


but that it requires that postal personnel are "honest, reliable, 


trustworthy and of good character and reputation."" We submit 
that this provision did not include postal employees on annual 
leave and not “outside of working hours;" and far away from the 
place of employment. That it does not apply to appellant, who 
was engaged in his private affairs and in no way held himself 
out to the public as a postal employee; nor was known, or iden- 
tified, as such. As far as his character was concerned, he was 
acquitted by the court, and finding that he was arrested therefor 
did not reflect on his character, or reputation. His reputation 
for carrying knuckles was found proper by the examiner, and 
the alleged loitering was not held against his character, or 
reputation, by the examiner. 

5. The reason for the above detailed analysis is to show 
that the appellees were arbitrary, capricious and unreasonable 
in discharging appellant. Appellees’ Brief, p. 9, states the 
Post Office Dept. must consider the feelings of the employees 
with whom appellant works. The only feelings would be that 


7 
appellant was acquitted by the court, and excused by the civil service 
examiner. What the charges had to do with the "general reliability 
of an employee handling mail in which valuable items may be con- 
tained" (Appellees B., pp. 9 and 10) is unexplained. He was not 
charged with dishonesty, and the carrying of knuckles on the job 
would be of benefit to the postal service in the event appeliaht in 
his job of distributing mail was accosted by one who wanted to rob 
the mails of the valuable items mentioned by counsel for appellees. 
The action was arbitrary and capricious when the Department fails 
to show that appellant was held under suspicion of such conduct, 
or was guilty of such conduct before, or after, the incident in Mem- 
phis; and further, when it fails to show that it caused public re- 
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lations and personnel problems in the Post Office Dept. In fact 


they admit he had an unblemished and fine record in the postal ser- 


vice. 

6. We agree that public distribution by a government ben 
ployee of hand bills critical of superior officers does affect the 
efficiency of the service; as well as failure to pay personal 
necessitating time and attention thereon by the government, 


facts do not appear in the case at bar. 


7. It was arbitrary and capricious and unreasonable for ap- 
pellees to conclude that because of this single incident, while the 


appellant was on annual leave (which means strictly away from 


work, excluding during and outside working hours), he would some 
day, somehow, perform the same act, or acts, while working in the 
postal service; and for fear of that happening, his fine record of 17 
years service must be terminated, even though the court and the 
examiner exonerated him. 

In closing, we respectfully ask the Court to reconsider and 
adopt the dissenting opinion of Circuit Judge Wright in Dew v. Halaby, 
et al., supra, in support of appellant's position herein. 

Respectfully submitted, 
ROBERT C. HANDWERK 


900 F Street, N. W. 
Washington, D. C. 


SHERMAN C. SHELTON 


412 - 5th Street, N. W. 
Washington, D. C. 


Attorneys for Appellant 


